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MAX FOLKENFLIK, ESQ.
MARGARET McGERITY, ESQ.
FOLKENFLIK & MCGERITY
1500 Broadway, 21st Floor
New York, NY 10036
Telephone: (212) 757-0400
Facsimile:  (212) 757-2010

H. TIM HOFFMAN (049141)
ARTHUR W. LAZEAR (083603)
MORGAN M. MACK (212659)
HOFFMAN & LAZEAR

180 Grand Avenue, Suite 1550
Oakland, California 94612

Attorneys for Plaintiffs Paul Holman and Lucy Rivello

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

W

PAUL HOLMAN and LUCY RIVELLO, ) é
individually and on behalf of all others ) T _s & |
similarly situated, ) :
, ) CLASS ACTION COMPLAINT FOR DAMAGES,
) INJUNCTIVE RELIEF AND RESTITUTION
Plaintiffs, )
)
VS. ) [JURY TRIAL DEMANDED]
)
)
APPLE, INC., AT&T MOBILITY, LLC,)
and DOES 1 through 50, inclusive, )
)
Defendants. g
INTRODUCTION
1. This action arises out of unlawful acts of Defendants which were designed for

the express purpose, and had the effect of, improperly interfering with the rights of
consumers to freely and lawfully use the product they purchased and paid for. Plaintiffs,
for themselves and others similarly situated, seek: an award of actual, compensatory and

punitive damages; attorneys’ fees and costs; equitable relief: and other forms of relief

available under California and federal law.
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PARTIES

2. Plaintiff PAUL HOLMAN is an individual residing in the State of Washington.

3. Plaintiff LUCY RIVELLO is an individual residing in the State of California.

4, Plaintiffs are informed and believe and thereon allege that Defendant APPLE,
INC. (hereinafter “Apple”) is a consumer electronics and software company doing business
in this judicial district, elsewhere in California and the United States.

5. Plaintiffs ereinformed and believe and thereon allege that Defendant AT&T
MOBILITY, LLC (hereinafter “AT&T") is a telecommunications company doing business in
this judicial district, elsewhere in California and the United States.

6. The term “plaintiff(s)” as used in this complaint means and includes all
persons and entities listed and named as Plaintiff in the caption of this complaint, or any
amendment thereto, and in the text paragraphs thereof, and includes any plaintiff hereafter
added by amendment, joinder or intervention. The term “plaintiff(s)” also means and
includes both the named plaintiffs individually and as representatives of the class and any
subclass herein described, as well as each member of such class and any subclass.

7. The term “defendant(s)” as used in this complaint means and includes all
persons and entities listed and named as a defendanit in the caption of this complaint or
any amendment thereto and in the text paragraphs thereof, and includes any defendant
hereafter added by amendment or otherwise (unless otherwise specified in the
amendment).

8. Plaintiffs are informed and believe and thereon allege that Defendant Apple

sells consumer electronics, including products throughout California and the United States.

Plaintiffs are informed and believe and thereon allege that Defendant AT&T provides

cellular telecommunication services, including serviczs sold and used throughout California

and the United States.
JURISDICTION AND VENUE

9. This Court has jurisdiction pursuant to “he Sherman Antitrust Act, 15 U.S.C.
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§§ 1,2, and 28 U.S.C. §§ 1331 and 1337.

10.  This Court also has jurisdiction pursuan: to 28 U.S.C. §1332(d)(2) because
sufficient diversity of citizenship exists between parties in this action, the aggregate amount
in controversy exceeds $5,000,000, and there are 100) or more members of the proposed
Plaintiff Class.

11. Venue is proper in this District pursuant to 28 U.S.C. §1391. Plaintiff Rivello
purchased the iPhone in the Northern District of California. Defendant Apple has its
principal place of business in Cupertino, California in this District and advertised in this
District and took or directed in this District the wrongful acts alleged below.

12, Intradistrict assignment to the San Jose Division is proper because defendant
Apple’s principal place of business is in Cupertino, California, in Santa Clara County, and
the acts and occurrences that form the basis of this complaint occurred in Santa Clara
County.

13.  The law of the State of California applies to the claims asserted in this action

against Apple.
FACTUAL BACKGROUND

The Apple iPhone

14.  The iPhone is a multimedia and internet-enabled mobile phone designed,
manufactured and sold by Defendant Apple. Pursuant to an agreement with Apple, the
iPhone is also sold by Defendant AT&T.

15.  The iPhone was first sold on June 29, 2007 from Apple’s retail stores, Apple’s
online store, and from AT&T for a price of $499 for a 4 GB model and $599 for a 8 GB
model.

16.  In addition to selling the iPhone at AT&T retail locations, AT&T sells and
exclusively provides mobile phone services to iPhone users.

17. From the outset, even before iPhone was introduced by Apple on June 29,

2007, it was greeted with unprecedented acclaim. It was hailed as “unique,”

‘revolutionary,” and “unprecedented.” The demand fo- the product was extraordinary.
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Masses of people lined up for the opportunity to purchase it. For many users, including
Plaintiffs and the Class, there was no product available which offered anywhere near the

same combination of services and ease of use.

18.  Apple announced in their 2007 Q3 sales report and conference call that they
sold 270,000 iPhones in the first 30 hours on launch vieekend. Estimates for the first week
of sales have exceeded 500,000. It is estimated that 4,000,000 iPhones will be sold by the
end of this year.

19.  As described in more detail below, Defendants agreed to and did implement
a scheme to prohibit users from acquiring programs to run on the iPhone unless those
programs were purchased directly from Apple.

20. - As described in more detail below, Defendants agreed to, and did, implement

a scheme to compel users of the iPhone to use only AT&T cellular telephone voice service

and only AT&T mobile data services.

The Cellular Telephone Service Market

21.  Cellular telephone service began to be cffered to consumers in 1983.
Cellular telephones operate using radio frequency channels allocated by the Federal
Communications Commission (“FCC"). Geographical service areas, sometimes known as
‘cells,” are serviced by base stations using low-power radio telephone equipment,
sometimes known as “cell towers.” The cell towers connect to a Mobile Telephone
Switching Office (“MTSO”), which controls the switchirig between cell phones and land line
phones, accessed through the public-switched telephone network, and to other cell
telephones.

22.  In cellular service there are two main competing network technologies:
Global System for Mobile Communications (*GSM”) and Code Division Multiple Access
(“CDMA”), each of which has advantages and disadvantages which might appeal to or be
rejected by individual consumers. GSM is the product of an international organization
founded in 1987 dedicated to providing, developing, and overseeing the worldwide wireless

standard of GSM. CDMA, a proprietary standard designed by Qualcomm in the United
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States, has been the dominant network standard for North America and parts of Asia.

23.  Torespond to the need for cellular phones which can also send and receive
emails, streamihg video and provide other services requiring higher data transfer speeds,
technologies have been adopted by both CDMA and GSM carriers to comply with what the
industry refers to as "3G" standards” or 3™ generation technologies. Those technologies
require the cell phone to be operating on a separate 3G network.

24. EVDO, which is sometimes said to stand for "Evolution, Data Only" and other
times referred to as "Evolution, Data Optimized," is also known as CDMA2000. EVDO is
CDMA technology with an announced downstream rete of about 2 megabits per second,
although actual user experience is often only a fraction of that, or 300-700 kilobits per
second (kbps). EVDO requires a phone that is CDMA2000 ready. EVDO is a 3G
technology.

25. GSM's high speed data technology is EDGE (Enhanced Data Rates for GSM
Evolution), which boasts data rates of up to 384 kbps (about 20% of the EVDO rate) with
real world speeds reported closer to 70-140 kbps (about 20 % of the EVDO rate). With
added technologies, UMTS (Universal Mobile Telephone Standard) and HSDPA (High
Speed Downlink Packet Access) are, in theory, capable of speends equivaient to EVDO.
In practice, however, speeds increase to about 275—-380 kbps, still far lower than EVDO,
but compliant with the 3G standard. An EDGE-ready phone is required.

26.  As with CDMA and GSM generally, each high speed data technology has
advantages and disadvantages which might cause them to be selected or rejected by
individual consumers. In the case of EVDO, high traific can degrade speed and
performance, while the E.DGE network is more susceptible to interference. Both require
being within close range of a cell to get the best speeds, while performance decreases with
‘distance.

27.  While there are a number of cellular phone service providers, there are only a
few with substantial national networks: AT&T, T-Mobile USA, Inc. (T-Mobile), Sprint

Corporation, and Cellco Partnership d/b/a/ Verizon Wireless (“Verizon”) (collectively, the
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“Major Carriers”). Other suppliers may in effect be “resellers” of cellular telephone service
which they purchase from the Major Carriers. Each technology is effectively a duopoly:
AT&T and T-Mobile are the two GSM Major Carriers; Sprint and Verizon are the two CDMA
Major Carriers. ‘ '

28. The AT&T services provided to iPhone users described below is on AT&T's
2G network, not its 3G network.

The Use of Locked SIM cards, and other Program
Locks to Unlawfully Control Consumer Choice

29. Inthe United States, as a general rule cnly GSM phones use SIM (Subscriber
Identity Module) cards. The removable SIM card allows phones to be instantly activated,
interchanged, swapped out and upgraded, all without carrier intervention. The SIM itself is

tied to the network, rather than the actual phone. Phones that are card-enabled generally

can be used with any GSM carrier.

30. However, even with existing hardware, some degree of consumer choice is
available by replacing a SIM card, a process that the average individual consumer easily
can do with no training, by following a few simple instructions in a matter of minutes. SIM
cards are very inexpensive, often in the $25 range. \When the card is changed to the SIM
card of another carrier, then the cell phone immediately is usable on the network of the
other carrier. To switch from AT&T to T-Mobile, or the other way around, all that is
required is this simple change of the SIM card.

31.  For telephone users who travel, particularly to Europe, the ability to change
SIM cards to a European carrier such as Orange, Vodephone or TIM, allows the user of a
GSM American phone to “convert it” to a “local” phone in the country where they traveled
to. Absent a conversion to local service, when the consumer uses his American GSM cell
phone abroad, he must pay for the American service and additionally for “roaming”
charges, that is the right to call outside of the customrer’s primary calling area. Roaming
charges are typically very high, often a dollar or more: a minute. As a result, when a U.S.-

based user is traveling abroad, it is a very substantial saving to be able to switch to the SIM
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card and pay for local service rather than using the U.S.-based GSM carrier.

32.  Inan effort to avoid these effects, and to restrain competition among the
Major Carriers for customers (thereby suppressing competition and increasing price), the
Major Carriers, acting in concert through “trade associations” and “standards setting”
organizations such as the CDMA Development Groug, the Telecommunications Industry
Association, the Third Generation Partnership Project, the Alliance for
Telecommunications, the Open Mobile Alliance, the GSM Association, the Universal
Wireless Communications Consortium, and the Cellular Telephone Industry Association,
and otherwise, agreed to implement Programming Lok features which effectively “locked”
individual handsets so that they could not be used without the “‘locking” code. The carriers
obtained a locking code from the manufacturer and initially refused to disclose the code to
the consumer. That meant that a consumer who purchased a telephone manufactured to
work with one of the Major Carriers could not switch to another carrier, even temporarily,
such as while traveling abroad, without buying an entirely new phone.

33.  In particular, the GSM carriers, AT&T and T-Mobile, adopted a SIM Lock
standard, which locked a GSM phone to a particular SIM card, thereby stopping the
consumer from simply changing his SIM card. However, since before the start of and
throughout the class period, both T-Mobile and AT&T will unlock SIM cards on request for
international travel and even if the customer wants to cancel his/her account and switch to
another carrier. In most cases, the unlock code will be given on request, almost instantly,
over the telephone.

34.  Accordingly, AT&T will unlock SIM cards. on telephones sold only through
them, such as the Blackberry Pearl and the Samsung Blackjack. There is one exception:
the iPhone. AT&T will not provide the unlock code for the iPhone for international travel or

otherwise. On information and belief, that is because AT&T and Apple unlawfully agreed

that the iPhone would not be unlocked under any circumstances.
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